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Position: The Pharmaceutical Research and Manufacturers of America (“PhRMA™)} respectfully
opposes four provisions of House Bill 5634 (HB 5634), Sections 519.3-2(2), 5-19.3-3(2)(v).
5-19.3-3(4). and 5-19.3-5.

It is important for policymakers to ensure the 340B program truly benefits the safety net that serves our
underserved communities in Rhode Island and throughout the country. Unfortunately, over the three
decades after it was originally created, the 340B program has deviated from its original mission to now
benefit entities such as large, tax-exempt hospital systems, for-profit pharmacies, and other middlemen,
leaving behind the patients that the program is meant to serve and threatening the sustainability of the
program for true safety-net entities that provide much needed care to vulnerable communities. State actions
such as those proposed in several sections of HB 5634 will only serve to exacerbate issues with the current
program.

Sections 5-19.3-2(2) and 5-19.3-5 require pharmaceutical manufacturers to ship drugs to all contract
pharmacies for 340B providers, and by extension, offer 340B pricing at these locations. These
provisions enshrine the concept of contract pharmacies, which are not defined in federal law or
regulation, and there is little evidence to suggest that patients have benefited from contract pharmacy
growth.

Congress created the 340B drug discount program in 1992 to help vulnerable and uninsured patients access
prescription medicines at safety-net facilities. Through the program, biopharmaceutical manufacturers
provided $66.3 billion in medicines at significantly reduced prices in 2023 to qualifying safety-net hospitals
and certain clinics (“covered entities”),' but patients are often not benefitting. Today, large hospital
systems, chain pharmacies, and pharmacy benefit managers (PBMs) are generating massive profits from
the 340B program even though its intended beneficiaries were true safety-net hospitals and clinics and the
low-income and vulnerable patients they treat.

A lack of transparency and oversight has led to abuse of the 340B program,

The term “contract pharmacy” does not appear anywhere in the federal 340B statute and was created by the
Health Resources and Services Administration (HRSA), which administers the 340B program, solely
through guidance, which does not have the force and effect of law. There is no requirement that a contract
pharmacy pass along the reduced price of a medicine to a patient. The arrangement between a covered
entity and contract pharmacy is confidential, but according to available information, contract pharmacies
retained 9% of the $64 billion in 340B profits generated in 2023—for a total of $5.76 billion." Between
2013-2023, the share of 340B margin retained by contract pharmacies tripled." The average profit margin
for non-340B medicines dispensed through non-340B pharmacies is 3-4%, while 340B medicines
dispensed through contract pharmacies is 72%."



Since 2010, the number of contracts with pharmacies has grown by more than 12,000%, and between 2013
and 2024, over 200,000 contract pharmacy agreements were established.” Because the program has no
transparency or guardrails on how hospitals and climcs use 340B profits, the money often is not going to
help low-income and uninsured paticnts access medicines. An analysis of contract pharmacy claims for
brand medicines only found cvidence that patients were directly receiving a discount for 1.4% of
prescriptions eligible for 340B."

A traditional retail pharmacy contracted with a covered entity is, on average, 46 miles away from the
covered entity.*" Additional studics have found that 65% of the roughly 3,000 hospitals that participate in
the 340B program are not located in medically underserved areas,” and in Rhode Island, only 33% of
contract pharmacics were located in medically underserved areas in 2023. Research has also found that
more than 77% of 340B hospitals provide less charity care than the national average for all hospitals, and
they often spend less on charity care and community investment than the estimated value of their tax breaks
as nonprofits.™ In fact, 100% of 340B hospitals in Rhode Island are below the national average for charity
care levels.*

Despite some proponents’ claims, the potential for a pharmacy to contract with a covered entity does not
impact a patient’s ability to access their medicines. A pharmacy’s status as a “contract pharmacy™ has no

impact on whether or not a patient can pick up their prescriptions.

The 340B program has become a hidden tax on employers and their workers, including in Rhode Island.

Marking up the costs of 340B medicines tor employer-sponsored commercial plans and patients with
private insurance generates significant revenue for 340B hospitals. 340B hospitals collect 7 times as much
as independent physician offices for the sale of medicines administered to commercially insured patients™
and average spending per patient in the commercial market on outpatient medicines was more than 2.5
times higher at 340B hospitals than non-340B hospitals.™

The current design of the program directly increases costs for employers by an estimated 4.2%, or $5.2
billion, ** duc to foregone rebates from manufacturers (which reduce the price of medicine), and indirectly
increases employer costs by incentivizing provider consolidation and use of higher cost medicines.™
Employers in Rhode Istand pay an estimated $31.9 million more in health care costs due to foregone rebates
as a result of the 340B program.*" This lcads to a $1.7 million reduction in state and local tax revenue.*"

With no obligation to invest profits from 340B markups at satellite facilitics into underserved communities,
340B hospitals frequently purchase independent physician offices so they can then buy more medicines and
increase their 340B profits.*™ Further, incentives in the 340B program increase the use of higher-cost
medicines as hospitals participating in 340B generally obtain substantially larger profits from more
expensive medicines, V"

The 340B program has fiscal implications for state employees and ultimately taxpayers. Contract
pharmacy mandates like Sections 5-19.3-2(2) and 5-19.3-5 increase that fiscal impact.

In an unprecedented report examining 340B hospital practices in its state, the North Carolina State
Treasurer found North Carolina 340B hospitals charged state employees massive markups for oncology
medicines. According to the report, North Carolina 340B hospitals charged state employees, on average, a
price markup of 5.4 times the hospitals’ discounted 340B acquisition cost for outpatient infused cancer
medicines. This resulted in billing the North Carolina State Health Plan for Teachers and State Employees



a price markup on cancer medicines that was 84.8% higher than North Carolina hospitals outside of the
340B program.™

Proposed contract pharmmacy legislation in Rhode Island is estimated to increase health care costs for
employers and state and local government by $7.8 million due to additional forcgone rebates. ™

Sections 5-19.3-2(2) and 5-19.3-5 will line the pockets of PBMs, pharmacy chains, and large hospital
systems.

Many contract pharmacies charge a patient based on a drug’s full retail price because they are not required
to share any of the discount with those in need. ™" Big-box retailers such as Walgreens, CVS Health, and
Walmart are major participants in the 340B program through contract pharmacy arrangements. Because of
vertical integration in the supply chain, PBMs now own the vast majority of pharmacies, meaning they also
make a profit from contract pharmacy arrangements. In fact, the five largest for-profit pharmacy chains
comprise 60% of 340B contract pharmacies, but only 35% of all pharmacies nationwide.*" 340B covered
entities and their contract pharmacies generated an estimated $13 billion in gross profits on 340B purchased
medicines in 2018, which represents more than 25% of pharmacics’ and providers® total profits from
dispensing or administering brand medicines.™"

In 2023, the Minncsota Legislaturc passed legislation™ that requires the Minnesota Department of Health
(MDH) to collect and aggregate data from Minnesota providers that participate in the federal 340B program.
The Minnesota 340B report provides further evidence that for-profit middlemen are profiting from the 340B
program. Payments to contract pharmacies and third-party administrators (TPAs) were over $120 million,
representing approximately $16 of every $100 of gross 340B revenue generated paid to external partics. In
fact, 10% of safety-net federal grantees reported a negative net 340B revenue due to payments made to
middlemen. The top 10% of critical access hospitals and disease-specific grantees with the highest external
operational costs lost at least half their gross 340B revenue to TPAs and contract pharmacies. ™"

The Minnesota 340B report also sheds light on the massive profits 340B hospitals retain from the 340B
program. Minnesota providers participating in the 340B program earned a collective net™" 340B revenue
of at least $630 million for the 2023 calendar year. Based on national data, MDH believes this figure may
represent as little as half to onc-third of the actual total 340B revenue for Minnesota providers due to lack
of reporting from the covered entities for office administered drugs. ™" Most entitics did not report data
for office administered drugs, which are estimated to account for 80% of all 340B drug spending.™* The
state’s largest 340B hospitals benefitted most from the 340B program, accounting for 13% of reporting
entities but representing 0% —more than $500 million—of net 340B revenue.**

The 3408 program is a comprehensive federal program that is governed exclusively by federal law.

States do not have the authority to create new requirements that are not in the federal statute or that conflict
with the statute. Whether manufacturers can be required to ship drugs to contract pharmacies for 340B
providers is currently being litigated in multiple federal courts across the country. Rhode Island should
allow the federal courts to address and resolve the relevant issues before considering any legislative action.

Sections 5-19.3-3(2)(v) and 5-19.3-3(4) prohibit the use of 340B “claims modifiers” for 340B drugs or
any other billing or reporting requirements to identify 340B claims. which has the potential to

undermine program integrity by further increasing the risk of duplicate discounts {(when a Medicaid




rebate and 340B discount are applied to the same unit of covered outpatient drug) and diversion
within the 340B program,

A 340B claims modificr is an electronic “tag™ used in electronic transactions between pharmacy benefit
managers (PBM) and pharmacies. This can be done in real-time when a pharmacy sends claims information
to a PBM, occurring within seconds. Claims modifiers are cited as a best practice for identifying 340B
claims by the Centers for Medicare & Medicaid Services (*CMS™).**® Data exchange has always been
essential to effective functioning of the 340B program, ensuring that participating organizations comply
with statutory prohibitions against diversion and Medicaid duplicate discounts. With the rise of health
information technology, data exchanges have become more seamless for pharmacy providers and occur
within the usual course of processing a prescription claim,

Claims meodifiers provide data that, along with other information, can help identify cases of diversion,
which occur when a covered entity dispenses 340B discounted drugs to anyone other than an eligible
patient. “Tagging” 340B claims with a unique identifier and sharing this information throughout the
dispensing supply chain helps to ensure program alignment and transparency from end to end and is the
first step to ensuring patients can benefit in the way the program is intended. Further, without proper
identification of 340B claims, Rhodc Island’s Medicaid program would potentially lose out on rebates to
which it is legally entitled.

CMS requires hospitals participating in the 340B program to use claims modifiers, which enable the Agency
to “track the utilization of 340B acquired drugs and biologicals...” " Hospitals have had scveral years of
experience with 340B claims modifiers, which were first utilized in 2018, CMS has underscored that use
of these modifiers would not impose additional burden on hospitals,

For the above-stated reasons, PhRMA respectfully opposes Sections 519.32-2(2), 5-19.3-3(2)(v),
5-19.3-3(4), and 5-19.3-5 of HB 5634 and urges Rhode Island legislators to strike these sections from
the bill.
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The Pharmaceutical Research and Manufacturers of America (PhRMA) represents the country's leading innovative
biopharmaceutical research companies, which are laser focused on developing innovative medicines that transform
lives and create a healthier world. Together. we are fighting for solutions to ensure patients can access and afford
medicines that prevent, treat and cure disease. Over the last decade, PhRMA member companies have invested more
than 3800 billion in the search for new treatments and cures, and they support nearly five million jobs in the United
States.
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